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Court of Appeals of the District of Columbia. 


No. 3753. 

Milton Stern, &c., Appellant, 

vs. 

Allan L. Drew. 


o Supreme Court of the District of Columbia. 

At Law. 

No. 62514. 

Milton Stern, Trading as the Auto Transit Company, Plaintiff, 

vs. 

Percy L. Creamer, Benjamin IT. Covell, Allan L. Drew, 

Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered. That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papei*s were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 

1 Declaration. 

Filed June 6, 1919. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 62514. 

Milton Stern, Trading as the Auto Transit Company, Plaintiff, 

vs. 

Percy L. Creamer, Benjamin H. Covell, Allan L. Drew, 

Defendants. 

The plaintiff, Milton Stern, trading as the Auto Transit Com¬ 
pany, sues the defendants Percy L. Creamer, Benjamin H. Covell 
and Allan L. Drew, for wrongly taking and detaining his, said 
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MILTON STERN, ETC., VS. ALLAN L. DREW. 


plaintiffgoods and chattels, to wit: One used Marmon touring au¬ 
tomobile and equipment, motor number 45,420, car number 
717,656, of the value of Twenty-three hundred dollars ($2,300). 

And the plaintiff claims that the same be taken from the defend¬ 
ants and delivered to him; or, if they are eloigned, that he may 
have judgment of their said value and all mesne profits and dam¬ 
ages, which he estimates at Twenty-three hundred dollars ($2,300) 
besides costs. 

KING, SIMON & YOUNG, 

Attorneys for Plaintiff. 

2 Affidavit of Edward Stern. 

District of Columbia, To wit: 

I, Edward Stern, on my oath do depose and say that I am the 
agent and manager of the plaintiff' named in the above entitled 
cause and have full knowledge and information of the matters 
and facts hereinafter stated; that according to affiant’s infor¬ 
mation and belief the plaintiff is entitled to recover possession of 
the goods and chattels proposed to be replevied in this action, being 
the same described in the declaration hereto annexed; that the de¬ 
fendants have seized and detains? the same; that said goods and 
chattels were not subject to such seizure or detention and were not 
taken upon any Writ of replevin between the parties. 

EDWARD STERN. 

Subscribed and sworn to before me this 6th dav of June, 1919. 

MORRIS SIMON, [seal.] 
Notary Public. 

Schedule of Levy and Writ of Replevin. 

Issued June 6, 1919. 


Schedule of Levy under —. 

One (1) ‘‘Marmon” 7 passenger touring automobile 
Motor #45,420, car #717,656 with extra wire wheel 
and tire . $1,800.00 


3 We, the undersigned, citizens of the District of Columbia, 

having been duly summoned and sworn by the Marshal of 
said District, do hereby certify that we have appraised the prop- 

^ . . 00 

erty described in the foregoing schedule at Eighteen hundred- 

100 

Dollars. 
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Given under our hands and seals, this 7th day of June, 1919. 

RALPH A. WESCHLER. [seal.] 
CHARLES G. WADE. [seal.] 

Tlie President of the United States to the Marslial for said District, 

Greeting: 

The Plaintiff in this action having entered into an undertaking, 
with surety as reejuired by law, you are therefore hereby commanded 
to take the goods and chattels claimed by the Plaintiff, to wit: 

One (1) used Marmon touring automobile and equipment, Motor 
Number 45,420, car number 717,050, of the value of $2,300.00 from 
the Defendant and deliver the same to the Plaintiff. And warn the 
Defendant to appear in said court on or before the twentieth day, 
exclusive of Sundays and legal holidays, occurring after the day 
of the service of this writ, and answer said action; and that if he make 
default in so doing the Plaintiff may proceed to judgment and 
execution. 

Witness, The Honorable Walter T. McCoy, Chief Justice 
4 of said Court, the 0" day of June, A. D. lOiO. 

JOHN R. A^NG, 

[seal.] Clerk, 

RyCHAS. B. COFLTN, 

Assistant Clerk. 


Marshals Return. 

Rejdcvied as per schedule filed herewith June 7, 1919. Served 
copies of declaration, summons and notice to ])lead on defendant 
Allen L. Drew. Turned ])roperty over to Allen L. Drew June 12, 
1919. See his receipt on back of writ. 

MAURICE SPLATN, 

U. S. Marshal. 

R. 


June 12, 1919. 

Received of Maurice Splain, U. S. Marshal the Marmon auto¬ 
mobile herein referred to and seized by the Marshal pursuant to the 
within Writ of Replevin. 

ABNER H. FERGUSON, 

A tty. for Defendant. 

Order. 

Filed June 12, 1919. 

Upon consideration of the motion of the defendant Allan L. Drew, 
and by consent of the plaintiff, it is this 12th day of June, 1919, 

2—3753a 



4 


MTLTOX STERN, ETC., VS. ALLAN L. DREW. 


ordered that certain Marnion Antoinobile, Motor No. 45,420, 
o Car No. 717,656, be returned to the said defendant Allan L. 

Drew, upon his filing in this cause the bond required by 
statute, and with surety to be approved bv this Court. 

WKNDEIJ. P. STAFFORD, 

Justice. 

Memorandum. 

February 28, 1921.—Verdict for Defendant. 

Memorandum of Court. 

Filed August 15, 1921. 

There is no statute in Pennsylvania in the light of whieh the 
contract here is to be interpreted. The t)laintiff claims that the con¬ 
tract is to be considered a lease in view of the decisions of the Penn¬ 
sylvania Courts. Assuming that the contract is to be construed ac¬ 
cording to those decisions Kelly-Springfield Road Roller Co. vs. 
Spyker, 215 Pa. 332, leads to the conclusion that the contract here 
is a contract of conditional sale. 

Plaintiff cites decisions of the Superior Court of Pennsylvania to 
uphold his contention. None of these cases undertakes to overrule 
the Kelly-Springfield ease but several do endeavor to distinguish 
it. As the Superior Court eases go upon the drawing of fine distinc¬ 
tions it is to be noted that in no one of them was the contract just like 
the one here in question. In Groves vs. Lewis, 35 Pa. Super. 
6 Ct. 511, the contract contained a provision that the so-called 
lessee if she should so desire might purchase the article con¬ 
tracted for after payment of all the instalments of the so-called rent 
on the payment of one dollar in addition. The Court held the 
transaction to be a lease saying that the Kelly-Springfield and other 
cases which it distinguishes were decided upon their own peculiar 
facts. In the present case the agreement to sell the property named 
as the purchase price the exact total of all the payments. In Miller 
vs. Douglas, 32 Pa. Super. Ct. 160, the contract contained a provision 
that upon making the payments of so-called rent plaintiff would issue 
a bill of sale for the property. This decision attempts to distinguish 
the Kelly-Springfield case but does not point out in what respect the 
contract there being construed was any less a subterfuge than the one 
in the Kelly-Springfield case. In Stern vs. Sicca, 66 Pa. Super. Ct. 
84, the contract as stated in the report provided for an absolute re¬ 
turn of the property on termination of the so-called rental period. It 
also contained a provision that the so-called lease might be declared 
void if the property was removed from the limits of the city of 
Philadelphia without the consent of the so-called lessor. These 
distinctions are very fine but if the Courts of Pennsylvania feel con¬ 
strained to draw fine distinctions for the purpose of differentiating 
later cases from the Kelly-Springfield case the Court of another 
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jurisdiction certainly is warranted in following the example. If the 
contract in the Kelly-Springficld case wa.s a contract of conditional 
sale the present contract is more clearly such. 

7 If the contract here is to be construed according to the law 
of the place of performance the District of Columbia is that 

place as the automobile under the contract had to be kept in the 
District. Here it would be held to be a contract of conditional sale 
no matter what the parties called it. Strauss vs. Victor Talking 
Machine Co., 243 U. S. 490; Hereford vs. Davis, 102 U. S. 235; 
lleiwey vs. R. I. Loconiotive Works, 63 U. S. 664. 

A State has jurisdiction over the personal property within its. 
territorial limits. Knowles lA)om Co. vs. Vacher, 57 N. J. Law, 490; 
Smith vs. Union Bank of Georgetown, 5 Pet. 518. Contracts against 
the public policy of the forum of defendant’s domicile will not be 
there enforced or will be subjected to limitations fixed by the stat¬ 
utes of the forum. Union Trust Co. vs. Grossman, 245 U. S. 412; 
Mutual Life Ins. Co. vs. Hill, 193 U. S. 551; Croissant vs. Empire 
State Realty Co., 29 App. D. C. 538; Willys-Overland Co. vs. Chap¬ 
man, 206 S. W. 978; see Wharton, Conflict of Laws, sec. 3556; Jones 
vs. Moyster, 11 Ohio C. C. 432. Such a contract as the present one 
must in the District be recorded in order to be valid as against pur¬ 
chasers, Code, Sec. 547. 

The motion for a new trial is overruled. 

WALTER 1. McCOY, 

Chief Justice. 

8 Memorandum of Court. 

Filed Seidember 6, 1921. 


The statement in the memorandum heretofore filed herein to the 
effect that the total of the payments of so-called rent equalled the 
purchase j)rice exactly was erroneous as counsel for the plaintiff 
was good enough to point out, but as the real basis for the decision 
to overrule the motion for a new trial was the Kelly-Springfield case 
and not a futile (perhaps) attempt to distinguish the Superior Court 
cases the decision should stand. 


August 29th, 1921. 


WALTER I. McCOY, - 

Chief Justice. 


Supreme Court of the District of Columbia. 


Tuesday, September 6, 1921. 

Session resumed pursuant to adjournment, Mr. Justice Hoehling 
presiding. 
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Before McCoy, C. J. 

Tlie motion of j>laintiff filed herein for a new trial as to defendant 
Allan L. Drew liavin.i>j heretofore lieen argued and submitted, it is 
considered that said motion he, and it is hereby overruled, and 
judgment on verdict is ordered. 

^Vdlerefore it is considered that ])laintilf take nothing by this 
action as to defendant Allan L. Drew, and that Siiid defendant go 
thereof without day, be for nothing hold, and recover of plaintiff 
the costs of his defense, to be taxed by the Clerk, and have execution 
thereof. 

\ 

b Memoranda. 

September 9, 1921.—Aj)[)eal noted in open court by plaintiff, and 
undertaking for co.sts fixed. 

September 21, 1921.—Appeal bond a|)provod and filed. 

October 17, 1921.—Time to submit Exceptions extended to No¬ 
vember 7, 1921. 

November 7, 1921.—Notice of submission of Bill of Exceptions. 
Bill of Exceptions submitted. 


Supreme Court of the District of Columbia. 

Thui*sday, November 10, 1921. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
l^residing. 

By McCoy, C. J. 

The Court having on the 9th day of November, 1921, signed the 
Bill of Exceptions heretofore submitted in this cause, now orders the 
same of record as of the time of the noting thereof at the trial of said 
cause. 
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Assignment of Error. 
Filed October 28, 1921. 


IJie Court erred in directing the jury to return a verdict for the 
defendant Drew. 

SIMON, KOENIGSBERGER & 
YOUNG, 

Attorneys for Plaintiff, 
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Designation of Record. 

Filed November 9, 1921. 

The Clerk of the Court will kindly prepare transcript of record 
on appeal in the above-entitled cause, and will include therein the 
following: 

1. Declaration. 

2. The writ of replevin. 

d. The marshal’s return on said writ. 

4. Order for return of property. 

5. Verdict and judgment. 

ti. Memorandum: appeal noted, j>enalty of cost bond on appeal 
fixed, cost bond on appeal approved and tiled. 

7. Opinion of the Court. 

8. Assignment of Error. 

9. This designation. 

SIMON, KOENIGSBEHGER & 
YOUNG, 

Attorneys for Plaintiff. 

Service of the aforegoing designation of record and receii)t of copy 
thereof acknowledged the 7th dav of November, 1921. 

ELLIS, kMOHGUSON A' COLQUITT, 

Attorneys for Defendant Drew. 
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Supreme Court of the District of Columbia. 


United States of America, 

DiMrict of Colnnibia, ss: 

I, Morgan 11. Beach, Clerk of the Suiueme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 10, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 02514 at Law, wherein 
Milton Stern, trading as the Auto Thuisit Company is Plaintiff and 
Percy L. Creamer et als. are Defendants, as the saine remains upon 
the files and of record in said Court. 

In testimonv whereof, I hereunto subscribe mv name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 28th day of November, 1921. 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 


E. W. 
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12 In the Supreme Court of the District of Columbia. 

At Law. 

No. 62514. 

Milton Stern, Trading as Auto Transit Company, Plaintiff, 

vs. 

Percy L. Creamer, Benjamin II. Covell, and Allan L. Drew, 

Defendants. 

Bill of Exceptions. 

Bo it remembered that the al)ove-entitled cause came on for trial 
on the 28th day of Februarv, 1921, before Mr. Chief Justice McCov 
and a jury. 

Messrs. Milton W. King and I^awrence Koenigsberger appeared 
for the plaintiff, and Abner II. Ferguson, Esq., appeared for the 
defendant Drew. There was no appearance for the defendants 
Creamer and Covell. 

And thereuj)on the plaintiff offered, and there was received in 
evidence Plaintiff’s Exhibits A and B, as follows: 


[Exhibit A.] 

‘^Application to Auto Transit Companij for 'Automobile on Time 

Payment Plan. 

1422 Vine Street, 


No. 3323. 
Gentlemen : 


Philadelphia. 


Date, Feb. 26th, 1919. 


I desire to have you purchase and lease to me a used Marmon 
Touring with 5 wire wheels automobile As Is, which I have selected 
at Reliable Automobile Company. 

If this Application is approved, I agree to pay $889.75 as the 
initial payment of rental in advance, and the balance $1,500.00 
to be paid in accordance with the terms of the lease, which is to 
be executed between you and me. 

I fully understand, as you have explained to me, that there are 
no agreements, verbal or otherwise, aside from this application and 
the lease itself, which I am about to sign. 

I also understand that your Company has no connection with 
the Company where I have selected the car. 
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I hereby assign and transfer my option on the above car to your 
Company in consideration of its lease to me. 

(Signed) B. 11. COVELL, 

Applicant. 

(Signed) P. L. CREAMER, 

Applicant.” 

Approved 

AUTO TRANSIT COMPANY, 

By M. S. \ . 

13 “M. S./M. Q. 3323. 

Please Read Before Signing. 

This Lease is to be Governed by the Laws of Pennsylvania. 

This agreement, Made this 2Gth day of February, A. D. 1919, 
between Auto Transit Company, 1422 Vine Street, Philadelphia, 
Pa., of the first part, and Percy Le Roy Creamer, 2134 Penna. Ave., 
N, W. & Benj. Harrison Cooell, 1820 K S't., N. W. Washington, 
D. C. of the second part, witnesseth, That the said party of the first 
part, for a consideration hereinafter mentioned, does hereby lease, 
rent and demise unto the said party of the second part, as bailee 
* * * Name of Car L^sed Marnion Touring car, ‘^As Is.” Car 

No. 717,650. Motor No. 45,420. CVlinder 6. Car to be stabled 
at rear of 1820 K St., N. W. Washington, 1). C. for and during the 
full term of Forty weeks for which said articles the said party of 
the second part hereby agree to pay for the use of the same as 
follows: $889.75 to be paid at the signing of this lease as rental 
in advance. Then $37.50 to be paid each and every Wednesday 
for (40) weeks in succession commencing, Wednesday, March 5th, 
1919. It is distinctly understood that this is a contract of renting 
only, and not a sale, conditional or otherwise. 

If any default shall occur and the party of the first part does not 
forthwith exercise its rights such extension or indulgence shall not 
be considered in fact or in law as a waiver of any rights. 

No determination of this lease, nor taking, nor recovering pos¬ 
session of the said property, shall deprive the party of the first part 
of any action against the party of the second part for rent, nor shall 
the recovering possession of* the property or the institution of any 
other suit for the recovery of rent, or both, be construed as a waiver 
by the party of the first part of any of the rights of forfeiture herein 
reserved and granted. And the said party of the second part hereby 
agree that they will use said leased property in a careful and prudent 
manner; that they will not sublet or in any way dispose of the same 
to any one during the continuance of this lease without the written 
consent of the said party of the first part; that they will not remove, 
or attempt to remove, the said leased property from the limits of 
Dist. of Columbia County, without the consent of the .said party of 
the first part endorsed in writing hereon; that they will surrender 
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up the same to the said party of the first part upon default or at the 
expiration of this lease in as good condition as when they took the 
same (natural wear excepted) ; and if upon surrendering the same 
as aforesaid, the said rent having been fully paid as herein provided, 
said party of the second part desires to purchase said leased prop¬ 
erty, said party of the first part agrees to sell the same for the sum 
of Twenty-three Hundred Ninety 7')/100 Dollars, and the amount 
received for the rent of the same shall be ap[)lied upon the purchase 
price of the same at that date. 

And it is further provided, That in case said i)arty of the second 
part shall fail to pay rent as herein set forth, or shall remove or 
attempt to remove the said leased pr()j)erty from the limits of Dist. 
of Columbia County without the consent of the said party of the 
first part, or shall fail to surrender up said leased property upon 
default or at expiration of said lease, or shall fail to ])erform any 
of the covenants herein specified for them to ])erform, then in 
either case said party of the first part shall have the right to declare 
this lease void, so far as the rights of the said party of the second 
part are concerned, and the said ])arty of the first part shall have the 
right to take immediate possession of said })roperty wherever they 
may find the same, in which cases, and in any proceeding with or 
without recourse to law, to obtain possession of said leased properly 
as aforesaid, said party of the second part waives and releases any 
and all claims and rights to bring any action or actions 
14 whatever against said party of the first ])art or their duly 
constituted agent or agents. It shall be optional with said 
party of the first part in case said ])arty of the second part fails to 
comply with any of the covenants aforesaid, to proceed as above 
set forth, or to procure judgment to be entered upon this lease for 
the whole amount of rent un])aid, and for that pur])ose said party 
of the second ])art hereby authorizes the Prothonotary or Clerk or 
any Attorney of any Court of Record to appear for and confess 
judgment against them in favor of said party of the first part for 
the whole amount of rent unpaid and costs, whether the same shall 
have become due and payable under the conditions of this lease or 
not, and the said pai’ty of the second part hereby waives stay of 
execution, exemption laws, rights of inquisition on real estate, 
errors and appeals, and further authorizes the Prothonotary to tax 
a commission of 20 per cent as Attorney’s commission in case execu¬ 
tion issues thereon. An Attorney’s fee of at least $35 shall bo 
chargeable in case replevin issues, and at least $5 fee for bond. 


1. No repairs shall l>e made to the car hereby leased without the 
written consent of the lessor first had and obtained. 

2. The right to enter judgment shall include also the right to 
enter judgment for the cost required to j)ut the car in the same 
condition as when leased, said cost to he proved by the lesser’s affi¬ 
davit filed, which affidavit shall be conclusive. 

3. Overdue payments accepted from the lessee are accepted on 
condition that no rights whatever are waived by the lessor. 
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4. No subsequent agreement shall be recognized unless endorsed 
in writing on this lease. In order to provide against the con¬ 
tingency of any claim which may he made that this lease was altered 
or changed in any respect by subsequent verbal understanding it 
is expressly undei-stood and agreed that no change can be made in 
the said lease or any of the terms and conditions hereof unless the 
said change,be |)Ut in writing and signed l)y both parties hereto. It 
is further agreed that no waiver by word, conduct or otherwise, shall 
change this stipulation. 

5. It is agreed that this lease and all covenants herein contained 


shall be binding upon the parties hereto, their and each of their 
heirs, executors, administrators, successors and assigns, and shall be 


construed as made in the State of Pennsylvania and subject to the 


laws of Pennsylvania. This agreement of lease shall be governed 
by the laws of Pennsylvania. 


(>. The remedies of the lessor are cumulative, not alternative. 


7. The attorney’s fee as above |)rovi(led shall he $35. and together 
with the fee for the bond, shall be taxed as legal costs. An At¬ 
torney’s fee of $35 shall he chargeable in the event of suit against 
the lessee for conversion of the lea.^ed car. 


8. The lessee hereby agrees to return the leased car to the lessor 
at the lessor’s place of business immediately upon lessee’s failure 
to comply with any of the terms and conditions of this agi*eement 
without any previous demand by the lessor upon the lessee so to do. 
The failure of the lessee to return the car as aforesaid shall be 


deemed a conversion of the leased ])roj)erty by the lessee without 
anv demand and refusal. 

0. It is hereby agreed that in the event of default the whole un- 
j)aid rental shall hec*ome due and payable at once without any 
notice or demand. 


10. The issuance of execution for the entire unpaid rental or any 
part thereof, or action for conversion, shall not in any manner affect 
the lessor’s right to re]>levy the leased aiitomohile. This stipulation 
shall not be effective where the unpaid rental in full with attorney’s 
fees and costs as herein jjrovided have been ])aid to the lessor. 

11. A copy of this agreement of lease may be used for all purposes 
with the same force and effect as the original. 

The lessee does further expressly waive the benefit of any and all 
stay or execution or exemption from civil process under any law 
of the Commonwealth of Pennsylvania, or of the United States, 
now’ in force or hereafter to be pa.ssed, and particularly the Acts of 
Assembly approved April 18th, 1861 (P. L. 408), and May 3rd, 
1017 (No. 71), exempting from civil ])rocess persons in the military 
service of the State or the United States—this waiver to extend to 


and be applicable in any and all ])roceedings or actions for the 
recovery of possession, for damages, or for rent. 

15 This car is positively not guaranteed by this Company. 

This agreement w ith the application constitutes the entire 
contract between the parties, and there are no understandings, 
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verbal promises or representations of any kind differing from the 
same. 


AVitness our hands and seals the day and vear aforesaid. 

AUTO TRANSIT CO., 

(Signed) By MILTON STERN, [l. s.] 

Jj 

(Sgil.) B. II. COVELL, [l. s.] 

Tj €88€€ 

(Sgd.) P. L. CREAMER, ’ [l. s.] 

Le88€e, 

Tliis ear has been examined thoroughly by us and we are satisfied 
with the condition of tlie car as it now is in every detail. 

We have been advised that the Auto Transit Co. has no connec¬ 
tion whatever with anv other automobile company or concern. 

(Signed) n. 'U. COVELL. [l. s.l 

(Signed) P. L. CREAMER, [l. s.] 

1 acknowledge delivery of car to me, and I have received a copy 
of the above agreement, and have no understanding, verbal or other¬ 
wise, differing from it. 

(Signed) B. IT. COVELL. 

(Signeil) P. L. CREAMER.” 


1<> And next thereupon the plaintiff, to maintain the issues 

on bis part joined, called as a witness Edward L. Stern 
who testified on direct examination in substance as follows: 


The plaintiff in this case is my brother, and I have been con¬ 
nected with his firm for about nine or ten years; I recall the day 
the writ of replevin in this case was executed; on the morning of 
June 7 Deputy Marshal Weaver, Mr. Cullen and I went to Mr. 
Drew’s home to serve the papers on him to get possession of this 
car, this Marmon car, and the Marshal and I went out in the shed 
in the back of the house, and Mr. Cullen went to get Mr. Drew, and 
got him out of lied; Mr. Drew came down, and Mr. Weaver served 
the papers on him, and as he was served Mr. Drew was somewhat 
excited and nervous; he said that this particular Marmon car was 
left in h is custody by Mr. Coveil, and later on he said he now 
thought it did not belong to Mr. Covell, but belonged to the Auto 
Transit Co. of Philadelphia, and said he tried to get in touch with 
the Auto Transit Co. on the phone but could not get them, and he 
went through this transaction with Mr. Covell thinking that later 
Covell would straighten it out with the Auto Transit Co.; he said 
he knew it was not paid for, and he expected Mr. Covell to straighten 
it out with the Auto Company; the Marshal took possesvsion of the 
car; we buy and sell second-hand automobiles, and have been doing 
that for about nine or ten years; on the day that this machine was 
replevied by the Marshal, on June 7, 1919, I would say the value of 
the car was $1,500.00; at the time the machine was replevied there 
was $1,070.50 in arrearage. 
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On cross examination the witness testified in substance as follows: 

This conversation was in the hack house where the car was, sort 
of a shed or open garap;e in the back of Mr. Drew's house; I could 
not recall the exact address just now; Mr. Drew is a tall fellow, and 
if I remember right I think he had some sort of defective right hand 
or left hand, I do not remember now; nobody was present except I, 
and the Marshal and Mr. Cullen of King, Simon & Young's office; 
I, Mr. Cullen, Mr. Weaver and Mr. Drew were there. 

17 And next tliereupon, to maintain the issues on his part 
joined, the plaintiff called as a witness Ernest J. Weaver, 

wlio being first duly sworn according to law testified on direct ex¬ 
amination as follows: 

I am Deputy United States Marshal for the District of Columbia, 
and have been for six yeai*s; I remember when the car was replevied 
that is involved in this case; T had been looking for the car the 
night before and located where Mr. Drew was living and spent 
some time at night looking around for him to come in, but he did 
not come in. So the next morning I was to his house very early 
and located the car in a garage in the rear of his house. We had 
Mr. Cullen go to his house by the front door and call him, and he 
was gotten out of bed and came down and came to the garage, and 
I presented the papers to him and told him I wanted the car under 
writ of replevin and read the writ of replevin to him and asked him 
if that w^as the car and wanted him to identify it, which he did. 
lie said yes, that was the car, and that he had bought the car 
from a fellow by the name of Covell. And in the conversation we 
had there then he wanted to consult his attorney before he delivered 
the oar to me. I told him that would be very satisfactory. So 
then he conferred—I told him Mr. Stern was there with me and a 
representative of the office, and he turned to Mr. Stern and said 
*^Are you Mr. Milton Stern?," and Mr. Stern said no, that he was 
not Mr. Milton Stern. He says ^‘Well, when T was negotiating to 
buy this car I tried to get in touch with Mr. Milton Stern of the 
automobile firm in Philadeh)hia, but had no success", and that he 
had bought the car from Mr. Coveil, and he expected Mr. Covell 
had paid for the car or would pay for the car, or something along 
that line, and that was about the strength of the conversation; I 
asked where Mr. Covell and the other defendants were, so I could 
sei*ve those folks also, those two, and he said he didn't know, that 
he had been advised, or did know—one of the two—that Covell 
had skipped out of town. T think those were the words he used, 
and that he did not know where Covell was at all, as to his where¬ 
abouts; in his conversation Mr. Drew led me to believe that Covell 
was a man of not as straight character as one might think; 

18 he led me to believe that Covell was under an obligation to 
the Auto Transit Co. to pay for the car, and that he had 

bought the car from Covell. 
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On cross examination the witness testified in substance as follows: 


Q. Did Mr. Drew say why he knew or how he knew the Auto 
Transit Company or Mr. Stern was interested in this car? A. If he 
knew how? Now, let us sec. I don’t know that lie put it in those 
words, hut from liis conversation with me, he said he had tried to 
jiet in touch with Mr. Milton Stern, representing the company, he 

led me to believe he knew the car was bought from the- 

(J. (Interposing.) Do not draw inferences. I just want you to 
tell me what he said. See if you can get this question. Did he 
tell you how he came to learn that Mr. Stern or the Auto Transit 
Company had any interest in this car? A. 1 don’t know that he 
went into details with me in reference to the transaction with Mr. 
Coveil at all. 


1 do not recall that he made any such statement as that; when he 
juuchased the car he asked Covell where he got it, and Coveil told him 
from the Auto ’Fransit Co., and that Coveil told him he had paid the 
Auto Transit Co. for the car in full; when 1 made Mr. Drew ac- 


qiiainted with Mr. Stern T said “This is Mr. Stern, representing 
the Auto linn”, and Mr. Cullen was from Mr. King’s othcc, and 
1 tlmught then he said “Is this Mr. Milton Stern?” and he said 
“No”; he said “1 have been trying to get in touch with Mr. Milton 
Stern,” or “I have been trying to get Mr. M’ilton Stern on the phone 
in reference to this car”; he said he tried to get in touch with him 
before he bought it, and lie said he did not get in touch with him. 


And next thereupon, to maintain the issues on his part joined, 
the ])laintitf called as a witness Thomas Francis Cullen, who 
being first duly .<worn according to law testified on direct examina¬ 
tion as follows: 

I am a clerk in the CJovernment service; I was jircsent when the 
car was replevied in the suit of Milton Stern trading as Auto Transit 
Co. against Percy L. Creamer, Benjamin II. Coveil and Allan L. 

Drew; we got out to Mr. Drew’s house on Bock Creek Road 
19 near Georgia Avenue early in the morning, probably between 
7 and 7:30. We got there at that time because we had failed 
to get him the night before. AVe walked up the alley and saw a 
Alarmon car which we believed was the one we wanted. AVe knocked 
at the back door, but could not raise anyone. So I went around 
front and rang the bell and got the people up, and Mr. Drew came 
down and I told him that there was a man at the back to see about 
his automobile. So he came luound there, after probably five or 
ten minutes, and the marshal sened the papers on him, read the 
writ to him, and they talked among themselves, that is, the mar¬ 
shal and Air. Drew and Mr. Stern, while I got in the car. I had 
been taken along to drive the car. I seated myself at the driver’s 
position in the car and tried to get the thing started. I had a great 
deal of difficulty, because it was the first time I had ever been in a 
Marmon car. They were about six or ten feet from me when they 
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were talking, but I did not hear what was said; I was interested in 
the car more than anything. 

And thereupon the plaintiff rested. 

And next thereupon the defendant Drew, to maintain the issues 
on his part joined, offered in evidence his own deposition taken in 
Albuquerque, New Mexico, the substance of which was as follows: 

Direct examination: 

I am Allan L. Drew, who is the defendant in this case; I do not 
know Percy L. Creamer; I know Benjamin H. Covell; I first met 
him in my service station in Washington some time in the fii*st part 
of the year 1919; at the time I first met him I was service manager 
for the T V T Motors, the Marmon automobile station; in my occu- 
})ation as service manager I had business dealings with Coveil, which 
were repairs to his car and replacement of parts; the service station 
of which 1 was manager made repairs upon his car for a j oriod of 
four or live months; he had a Marmon car; he paid his bills; I did 
not know Coveil outside of a business way; the only times 1 saw 
him were in connection with repairs, etc. for his car—just business; 
1 saw Coveil on an average of once a week about four or five times 
a month; an accident happened to that car about April 20, 1919; 
he came in to have the car repaired; he did not drive the car there; 
it was probably a mile away; he did not have the car repaired be¬ 
cause it cost too much money; 1 made an estimate of about 
20 $800.00 for making repairs; he said it was too much; but 

he said for me to hang ofi* for a few days until he see whether 
he could afford the repairs; he came in to see me two or three days 
after this and asked me if I could sell it for him; I advised him to 
have it fixed first; I did not sell it for him; he did not ofier to sell 
the car to me right then; he did a day or two later; he made me an 
offer of $1,500.00, and 1 offered him $1,000.00; I asked him whether 
or not he owned the car, and he said he did; he did not accept my 
offer of $1,000.00 right then; he did a day or two later. The wit¬ 
ness thereupon identified a memorandum which was handed to 
him, and stated that it was a receipt for the $1,000.00 which Coveil 
signed and gave to him. The same was thereupon offered in evi¬ 
dence, and is as follows: 

Exhibit B. 

} “Moore’s Printcraft Shop. 

Washington, D. C., 

April 25, 1919. 

Received from A. L. Drew one thousand dollars (1,000.00) full 
payment for used 7 passenger Marmon 34 car #717,656. 

(Signed) B. H. COVELL, 

1820 K St. N. W., 
Washington, D. C,” 
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This is a receipt for tlie full purchnse price of the car; prior to the 
purchase of the car I did not have any intimation or knowledge that 
it was not the property of Covell; T never at any time told anyone 
that the car had not been fully paid for, or that it was not owned 
by Coveil; after I j)urchased the car for $1,000.00 I made the neces¬ 
sary improvements; at the time I purchased the car its condition 
was as follows: 

Right front wheel broken; axle broken; radiator shell broken; 
wind-shield broken; hoth front fenders broken beyond repair; frame 
bent and broken; engine knocked out of place; head lamps smashed; 
at the time I purchased the car T did not go with Coveil to look at 
it; I asked him to show me something in tlie form of a bill of sale 
or receipt for the purchase of the car, and he showed me a bill head 
from Milton Stern signed with their “Received Payment’' 
21 stamp at the bottom; it was a receipt in full for cash— 
showed the number of the car, etc.; 1 iisked if he owned the 
car and he showed me the receipt; about three weeks after I bought 
it a friend of mine in Wa.'^hington came to me*one day and asked 
me if I had bought a car from Coveil. I told him yes and he said 
well they are looking for that car. He said he had a claim on that 
car for a bill. It seemed Covell owned a Cadillac before he owned 
this Marmon and had bought it through this agency. He said he 
had a suit against Covell and heard that I had l)ought the car, and 
that he knew Covell had bought the car on a conditional bill of 
sale. lie told me to locate Covell and that 1 had better see my At¬ 
torney right away and tell him about it. 1 went to see my attorney 
the next day; the next that haj^pened was that the Maiihal came 
with a bunch of papers and replevied the car; then I gave a forth¬ 
coming bond and have since disposed of the car; I was never able 
to locate Covell since 1 found out he didn’t own the car; 

Q. And you had no knowledge or information regarding the fact 
that Covell had a conditional sales contract? A. No. 

about $600.00 was expended for materials and labor for repairing 
the car; there was a I). C. license on the car; after I purchased it I 
did not have the license number aj-^signed to myself; a great part of 
the time that I had the car before the Mai'shal replevied it it was 
laid up for repairs; and I did not really have time to have the license 
assign eil. 

Cross-examination: 

I sold the car to Benjamin S. Minor, a lawyer of the District of 
Columbia for $2,000.00; the original selling price of a Marmon car, 
that model, now, is $3,950.00; 1 won’t give that as an absolute fact, 
but I think it was; the speedometer was broken, but I think it 
showed that the car had been run something like 21,000 miles; I 
think that it had easily been run that much; the name signed to 
the receipt he showed me at the time I bought the car was The Auto 
Trading Co. signed by some initial, I think it was; I have not the 
receipt in my possession; I think Covell gave it to me, but I prob- 
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n])ly stuck it in the desk in niy service station; the receipt w;is 
from a Philadelphia concern; 1 knew it was sold through 

22 a Philadelphia agency; I was not handling Marmon cars as 
a salesman; I was pmd a salary as service manager—in the 

mechanical end of the work; of course, if I had a chance I would 
make a sale; my salary was $60.00 per week; I bought the car to 
sell; I l)ought other cars at different times for myself; I did not 
look up the records in Washington at the time I bought this car; 
I paid the $1,000.00 at the service station in my office; I wrote the 
receipt and he signed it right there; I had no business to use that 
letter head, it was just lying there, sort of a memorandum pad; 
the car was about a mile from the station; I had it hauled in; he 
told me he had turned a corner at too fast a speed, and lost control 
of it; I did not know Coveil outside of my business relations; he 
never gave me any drinks; he never left liquor in the car when I 
fixed it; I did not know that he was a professional boot-legger for 
a long time after I had bought the car; I did not know he had been 
arrested for boot-legging; 1 heard everything in a minute, that he 
was a boot-legger and so on; it is not the custom to sell cars, Mar¬ 
mon and othei*s on installment contracts; I only sell them for cash; 
we never use conditional .sales contracts; we never take a mortgage 
on them; I paid the $1,000.00 in ten $100.00 bills; a friend of 
mine, A. E. Parker of Washington, loaned it to me; Parker was not 
in the deal with me except to lend me the money; 1 asked him for 
it in the morning, and he brought it to me in the afternoon; I 
suppose he got it from the bank; Coveil did not have any creden¬ 
tials or letters of introduction when he til’s! came to my place; I do 
not remember any more about the conversation I had with him 
about buying the car, only to call in this friend of mine and see if 
he would lend me the money; I never investigated the records at 
Wa.shington or Philadelphia; it had a D. C. license; I did not know 
it was a Philadelphia car until 1 bought it; I knew it had not been 
sold in Washington; I was familiar enough with Marmon sales to 
know it had not been sold in Washington; but it might have been 
sold second hand through someone else, it would not have to come 
through our agency; he never asked me to sign a bond for him; 
I did not read a report in the paper that he was under arrest for 
boot-legging; he did not tell me he was going to leave Washington 
right away at the time he sold me this car; 1 did not know 

23 he was going to leave; I got the receipt at the same time he 
got the money; Mr. Parker was present at the time I passed 

over the money; he told me he bought it second hand; it was a good 
buy for me; I could fix it up; I did not have any one in view to 
seli it to, but there was a good demand for cars at that time, and 1 
knew I would not have any trouble selling it; I just passed over 
the receipt he showed me; it did not have a conditional sales clause 
in it; it was no longer than my receipt to him—forty or fifty words 
or less; it gave the car number and the engine number—Marmon 
completely equipped. 
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Q. Did it specify tlic amount lie paid for it? A. $2,750.00. 

I did not notice the date on the roceii)t; I do not remember now 
whether I noticed the api)roxiiiiate length of time he Intd had the 
receipt; I did not know anytliing about CovelPs general reputation 
in Washington; he usually had his wife with him when he came 
to my place; they were not disreputable looking people; looked like 
he might be a Government employee or clerk, or something of that 
kind; he looked like he could afford a Marmon car; they come in 
in overalls and own Marmon cars; he never said what his business 
was; he always paid his hills in cash before he took the car out; I 
never gave him credit; I do not usually give credit on repairs; it is 
strictly cash; Parker owns a tobacco store in Washington. 

Redirect examination: 

I was prompted to buy the car with the idea of selling it again 
because I was a mechanic and could put it in condition without 
expense; the price 1 paid for that car, $1,000.00, was a fair con¬ 
sideration considering the condition the car wiis in, and taking into 
consideration the cost to a person not a mechanic to get the car in 
running condition; it was not exactly a biU'gain; it would not have 
been to a man not in the- automobile business; the Auto Sales Co., 
which sold the car to Covell, was not a tirm of Mimnon dealers; T 
do not know what their business in automobile dealing consisted 
of; it was not a Marmon agency; there were a great many cars in 
Washington from other States; to secure vc license you simply go 
down and sign your name and pay $10.00; even if I had 
24 known the car came from another State, the fact that it had 
a D. C. license on it would not have caused me to suspect the 
posse.ssor of the car of any wrong-doing; besides he had been there 
so long; if he had only been there a sliort time I might have been 
more curious; Mr. Coveil stated that he was going to sell the car 
because he could not afford repairs; he never stated that he intended 
to leave; after I had purchased the car I heard that Creamer and 
Covell were partners; T never saw Creamer; Covell always brought 
the car for repairs, and we always talked just business; we never 
had time to engage in pei*sonal conversation; it was not customary 
in Washington for a man to bring credentials and letters of intro¬ 
duction to a repair shop before he could get repairs; it was never 
done to my knowledge; T would not expect a man to have an in¬ 
troduction and credentials before T would do repair work on his car; 
I heard nothing concerning any arrest of Covell or of any court 
proceedings against him, or that he had been engaged in illegal 
liquor traffic until after I bought the car; it was about a week after 
I bought the car before I lieard that; I never saw him after I heard 
that; the profit I made on the sale of the car was very little more 
than the value of the time I put in in repairing it. 

And thereupon the defendant rested. 
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And next thereupon, further to maintain the issues on his part 
joined, the plaintiff recalled as a witness Edward L. Stern who tes¬ 
tified on direct examination in substance as follows: 

The license that was on the automobile when it was replevied was 
a New York license. No. 144,272; I remember that because I made 
a memorandum of it at the time; the contract was made in Phila¬ 
delphia ; I was there at the time it was made. 

And next thereupon, further to maintain the issues on his part 
joined, the plaintiff recalled as ai witness Thomas Francis Cullen 
who testified on direct examination in substance as follows: 

There was a New York license on the back of the car. 

And thereupon the plaintiff rested. 

The foregoing is the substance of all the testimony in the 
case. 

25 And thereupon the Court directed the jury to return a 
verdict for the defendant Drew, to which action of the Court 

the plaintiff, by his attorneys then and there duly objected and 
excepted. 

Be it further remembered that the objection and exception made 
and taken in the course of the trial of the cause were made and 
tiiken when and as they puiport in the foregoing bill of exceptions 
to have been made and taken; and the plaintiff prays the Court to 
sign and seal this, the plaintiff’s bill of exceptions, and the same is 
accordingly done, now for then this 9th day of November in the 
year one thousand nine hundred and twenty-one. 

WALTER I. McCOY, [seal.] 
Chief Justice. 

26 [Endorsed:] At Law, No. 62,514. Milton Stern, &c., vs. 
Percy L. Creamer et al. Bill of Exceptions. Law Offices of 

Simon, Koenigsberger & Young, Woodward Building, Washington, 
D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3753. Milton Stern, &c., appellant, vs. Allan L. Drew. Court of 
Appels, District of Columbia. Filed Nov. 29, 1921. Henry W. 
Hodges, clerk. 
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BRIEF FOR APPELLANT. 


STATEMENT OF FACTS. 

This is an appeal from a judgment of the Supreme Court 
of the District of Columbia (R., 6) entered upon a directed 
verdict (R., 4, 19) in favor of Allan L. Drew, defendant 
below and appellee here, in an action of replevin. 

The action was originally brought by the appellant, Milton 
Stern, trading as The Auto Transit Company, against Percy 
L. Creamer, Benjamin H. Coveil, and Allan L. Drew (R., 1). 
The declaration, which was in the usual form, claimed a 
used Marmon touring automobile and equipment, motor 
No. 45,420, car No. 717,656 (R., 1, 2). 
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The writ of replevin was duly issued, and the automobile 
was seized by the Marshal (K., 2, 3) and taken from the ap' 
pellee (R., 12, 13). Subsetpiently it was returned to the 
appellee upon his giving; the security provided for by Code 
Section 1557 (R., 3, 4). 

As ap|)eai*s from tlie evi<lence adduced at the trial, the ap¬ 
pellant, trading as The Auto Transit ('ompany, delivered the 
automobile in question to one P. L. Creamer and one B. H. 
Covell pursuant to two written instruments, which were in¬ 
troduced in evidence. The first of these. Exhibit A, was as 
follows (R., 8, 9): 


‘'Application to Auto Transit Company for Auto- 
mobile on Time Payment Plan. 


‘4422 N ine Street, 
“Pldladelphia. 


“No. 3323. 


“Date, Feb. 2Gth, 1919. 


A 


Gentlemen 


‘T desh'e to have you purchase and lease to me a 
used Marmon touring with 5 wire wheels automobile 
As Is, which I have selected at Reliable Automobile 
Company. 

“If this application is approved, I agree to pay 
$889.75 as the initial payment of rental in advance, 
and the balance $1,500.00 to be paid in accordance 
with the terms of the lease, which is to be executed 
between you and me. 

“I fully understand, as you have explained to me, 
that there are no agreements, verbal or otherwise, 
aside from this application and the lease itself, which 
I am about to sign. 
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“I also understand that your company has no con¬ 
nection with the company where I have selected the 
car. 

“I hereby assign and transfer my option on the 
above car to your com])any in consideration of its 
lease to me. 

“(Signed) B. H. COVELL, 

'‘Applicant. 

“ (Signed) P. L. CREAMER, 

"Applicant. 

“Approved: 

“AUTO TRANSIT COxMPANY, 

“BvM. S.” 

There was also introduced in evidence a lease from The 
Auto Transit Com})any to Creamer and Coveil, which is set 
forth in full on pages 9 to P2, inclusive, of the record. By 
the terms of this lease it appears that on February 26, 1919, 
the appellant leased to Creamer and Covell the automobile in 
question for the term of forty (40) weeks, for the use of 
which Creamer and Covell agreed to pay $889.75 at the sign¬ 
ing of the lease, as rental in advance, and $37.50 per week 
for forty weeks, commencing March 5, 1919 (R., 9). 

Among other provisions of the lease, it is agreed that 

“they [Creamer and Covell] will surrender up the 
same to the said party of the first part [appellant] 
upon default or at the expiration of this lease in as 
good condition as when they took the same (nat¬ 
ural wear excepted) ; and if upon surrendering the 
same as aforesaid, the said rent having been fully 
paid as herein provided, said party of the second part 
desires to purchase said leased property, said party of 
the first part agrees to sell the same for the sum of 
twenty-three hundred ninety 75/100 dollars, and the 
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amount received for the rent of the same shall be 
applied upon the purchase price of the same at that 
date” (R., 9, 10). 

The lease contains the further provision that if the lessees 
should fail to pay rent as therein provided, or should fail to 
surrender up the property upon default, or at the expiration 
of the lease, or should fail to perform any of the covenants 
therein contained, then the Transit Company should have 
the right to declare the lease void so far as the rights of the 
lessees were concerned, and should have the right to take 
immediate ])Ossession of the property covered thereby 
(K., 10). 

Other provisions of the lease are as follows: 

No repairs to the car to be made without the written 
consent of the Transit Company (Par. 1, R., 10). 

The lease to be construed as made in the State of Pennsvl- 
vania and subject to and governed by the laws of that State 
(Par. 5, R., 11). 

An attorney’s fee of $35 to be chargeable in the event of 
suit against the lessees for conversion of the automobile 
(Par. 7, R., 11). 

The agreement with the application [Exhibit A] con¬ 
stitutes the entire contract between the parties (R., 11, 12). 

This lease was signed and sealed by the Auto Transit Com¬ 
pany, by Milton Stern, and by Creamer and Covell and con¬ 
tains an acknowledgment by Creamer and Covell, that they 
received the automobile in questieon (R., 12). 

Subsequently Covell delivered the automobile to the de¬ 
fendant Drew (R., 15), out of whose possession it was taken 
pursuant to the writ issued in this case (R., 12, 13). 
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Drew testified that in 1919 he, Drew, was service manager 
for the T. V. T. Motors, a Marnion automobile station in 
Washington, and as such had business dealings with Coveil, 
which were repairs to his car and rei)lacement of parts. 
Coveil had an accident to that car about April 20, 1919, and 
Drew estimated that it would cost about $800 to make the 
necessary repairs. Drew testified that Cuvell told him to wait 
for a few days until he saw whether he could afford the 
re[)aii’s, and two or three days later came in and asked Drew 
if he could sell the car for him. Drew advised him to have 
it fixed first, and a day or two later, according to Drew’s 
testimony, he oflered Coveil $1,000 for tlie car, which offer 
was accepted a day or two later (R., 15). 

Drew further testified that he did not know that the auto¬ 
mobile was not the property of Covell, and he denied that 
he ever told anyone that the ear had not been fully i)aid for 
or was not owned by Covell (R., 10). 

Drew testified further that he asked Covell to show him 


something in the form of a bill of sale or receipt for the 
purchase of the car, and Covell showed him a billhead from 
Milton Stern, signed with their “Received payment” stamj) 
at the bottom. It was a receipt in full for cash, showed the 
number of the car, and so forth (R., 10). 

Drew further testified that the ear had a District of 


Columbia license (R., 17). 

Edward L. Stern, a brother of the plaintiff, connected 
with the Auto Transit Company, testified that he accom¬ 
panied the marshal and a Mr. Cullen, then an employee of 
the attorneys for the plaintiff, when the writ was served and 
the car seized. He testified that Drew was somewhat excited 


and nervous; that he said that the car in question was left in 
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his custody by Covell, and later on he said he now thought 
it did not belong to Mr. Covell, but belonged to the Auto 
Transit Company in Philadelphia, and said he tried to get 
in touch with the Auto Transit Company on the phone, but 
could not get them, and he went through the transaction 
with Mr. Covell thinking that later Covell would straighten 
it out with the Auto Transit Company; that he said he 
knew it was not paid for, and that he expected Covell to 
straighten it out with the Auto Transit Company. He 
further testified that at the time the automobile was replevied 
the rent was in arrears to the extent of $1,070.50 (R., 12). 

Ernest J. Weaver, deputy marshal, testified that he served 
the writ in this case, and that at the time Drew said that 
when he was negotiating to buy the car he tried to get in 
touch with the Auto Transit Company, but had no success; 
that he had bought the car from Covell and expected Covell 
had paid for the car or would pay for the car; Drew led the 
deputy marshal to believe that Covell was not a man of 
straight character, and that Covell was under an obligation 
to the Auto Transit Company to pay for the car (R., 13). 
Weaver further testified that when he introduced Drew to 
Edward L. Stern Drew asked whether he was Milton Stern, 
and when he was told that he was not he said “I have been 
trsdng to get Mr. Milton Stern on the phone in reference 
to this car;” he said he tried to get in touch with him before 
he bought it, and he said he did not get in touch with him 
(R., 13, 14). 

Cullen testified that although he was present on this oc< 
casion he was trying to get the car started, and was six or 
ten feet distant, and did not hear what was said (R., 14, 15). 
Cullen further testified that when the car was seized it had 
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a New York license on it (R., 19), as did also Edward L. 
Stern (R., 19). 

At the conclusion of the testimony the trial court directed 
the jury to return a verdict for the defendant Drew, over the 
objection and exception of the plaintiff (R., 19), and the 
verdict w^as returned accordingly (R., 4). 

A motion for a new trial was duly made and submitted 
and overruled by the trial court, and judgment was entered 
on the verdict (R., 6). 

Two memoranda were filed by the trial court in connec¬ 
tion wdth the motion for a new trial, which will be foimd 
on pages 4 and 5 of the record. 

ASSIGNMENT OF ERROR (R., 6). 

The court erred in directing the jury to return a verdict 
for the defendant Drew. 

ARGUMENT AND AUTHORITIES. 

It is respectfully submitted on behalf of the appellant: 

1. The application and lease are to be construed according 
to the laws of Pennsylvania. 

2. The application and lease constituted in law a lease 
and not a conditional sale. 

3. Even if the transaction be held to be a conditional sale, 
there was sufficient evidence of notice to entitle the plaintiff 
to have that issue determined by the jury. 
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1. The Transaction Is To Be GoTerned by the Laws of 

Pennsylvania. 

The construction and validity of a contract are governed 
hv the law of the place in which it is made. 

Bank of Augusta vs. Earle, 13 Pet., 519. 

Scudder vs. Union National Bank of Chicago, 91 U. S., 
406. 

Pritchard vs. Norton, 106 U. S., 124, 136. 

The parties to a contract may agree as to the laws which 
are to govern it. 

Liverpool and Great \l'estern Steam Co. vs. Phenix 
Insurance Company, 129 U. S., 397, 448. 

Hall Cordell, 142 U. S., 115, 120. 

In this case the contract was made in Philadelphia (IL, 
19 ). The plaintiff had his place of business in Philadelphia 
(R., 9) and, presumably, payments of rental were to be 

made in that city. 

«/ 

The contract contains the following provision: 

“This lease is to be governed by the laws of Penii' 
sylvania” (R., 9). 

And also the following: 

“5. It is agreed that this lease and all covenants 
herein contained shall be binding upon the parties 
hereto, their and each of their heirs, executors, ad¬ 
ministrators, successoi*s and assigns, and shall be con¬ 
strued as made in the State of Pennsylvania and sub¬ 
ject to the laws of Pennsylvania. This agreement of 
lease shall be governed bv the laws of Pennsylvania’' 

. (R-,11). 
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There would therefore seem to be no doiibt but that, owing 

f . 

both to the fact that the contract was made in Pennsylvania 
and that the parties expressly stipulated that the laws of 
Pennsylvania should govern, the contract must be con¬ 
strued-and considered as a Pennsylvania contract. - ' 

2. The Contract Was a Lease. 

Although conditional sales, with reseiwation of title in 
the vendor, are valid at common law (liarkness vs. Russell, 
118 U. S., 668; Bierce vs. Hutchins, 205 U. S., 340), the 
courts of Pennsylvania have held that as to creditors of the 
vendee such sales are absolute and i)ass title to the vendee. 

Brunswick & Balke Co. vs. Hoover, 95 Pa., 508. 

But the courts of Pennsylvania have in a great many cases, 
where contracts similiar to the one here involved were con¬ 
cerned, held them to be leases both as to the parties and.^s 
to third persons, and not conditional sales. e shall con¬ 
sider these cases rather exhaustively, since a determination 
of the case at bar will largely hinge upon this line of a^- 
indicated cases. 

In Crist vs. Kleber, 79 Pa., 290, decided in i87o,'a piano 
was rented for $35.00 per quarter, with the right on the part 
of the lessee to purchase the same at $450, receiving ci^dit 
for payments of rental previously made. The piano was 
subsequently sold for taxes, and in an action between the 
lessor and the purchaser at the tax sale it was held that the 
contract was a lease, and that the purcliaser had no rights as 
against the lessor. 

In Enlow vs. Klein, 79 Pa., 488, decided in 1875, the plain¬ 
tiff furnished certain property to another, who was to pay 
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$5.00 per week therefor, and after 200 of such payments 
had been made the plaintiff was to relinquish his rights 
thereto. The property was seized under an execution, and 
it was contended that the transaction was a conditional sale 
and therefore void as to the creditor. The court, however, 
decided otherwise, and upheld the right of the lessor. 

Edwards vs. Stranghellan, 105 Pa., 103, decided in 1884, 
involved the lease of a hotel whereby the lessor agreed to 
furnish the lessee stock and furniture therein, and upon 
payment of rent in full to execute a bill of sale therefor, title 
to remain in the lessor until the last payment had been made. 
In an action between the lessor and an execution creditor 
of the lessee it was held that the lessor retained title, and 
that the transaction was a lease and not a conditional sale. 

In the case of Goss Printing Press Co. vs. Jordan, 171 
Pa., 474, decided in 1895, the plaintiff contracted to build 
a printing press, title to remain in the manufacturer until 
the press had been paid for as satisfactory. Before the press 
wais accepted the parties entered into a contract of lease con^ 
taining an alternative of conversion into a sale upon com-’ 
pliance by the lessee with certain conditions. The press was 
delivered and was subsequently seized by an execution creditor 
of the lessee. It was held that the rights of the manufacturer 
prevailed. 

In Jones vs. Wands, 1 Pa. Super. Ct., 260, decided in 1896, 
certain personal property, valued at $400, w’as leased for 
three months at a rental of $133.33 per month, the lessor 
agreeing to execute a bill of sale at the end of the term if 
the payments of rent had been made as agreed, payments 
j)reviously made to be credited against the purchase-money. 
In this case also the rights of the lessor were held to be su¬ 
perior to tho.«e of an execution creditor of the lessee. 
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In Lippincott vs. Scott, 198 Pa., 283, decided in 1901, 
a soda fountain was leased for thirty-seven months for $4,- 
000. $1,000 was to be paid upon the execution of the 

contract and the balance in monthly installments of $84 
and $83 respectively, and the lease contained a provision 
that at the expiration of the term the lessee might purchase 
the same for a sum which, with payments of rent previously 
made, should equal $4,000. The fountain was seized under 
an execution, and in a contest between the lessor and the exe¬ 
cution creditor the lessor prevailed. 

In Stiles vs. Seaton, 200 Pa., 114, decided in 1901, ma¬ 
chinery was rented for $500 per month, with a provision 
that if the rents were promptly paid the same should belong 
to the lessee after $9,880.70 had been paid, giving the lessor 
the o[)tion, in the event of default, either to retake the 
property or to sue for rent due. The lessee executed a mort¬ 
gage on the machinery and in a contest between the lessor 
and the mortgagee the right of the lessor was held superior to 
that of the mortgagee. 

In Painter vs. Snyder, 22 Pa. Super. Ct., 603, decided in 
1903, a piano was leased for seven months for $250, payable 
$25.00 down, six monthly installments of $10 each, and a 
final payment of $165, the piano to be the property of the 
lessee after all payments had been made. In an action be¬ 
tween the lessor and lessee it was held that a lease and not 
a conditional sale had been effected. 

In Euwer vs. Grier, 29 Pa. Super. Ct., 262, property 
valued at $250 was rented for $250, payable in installments, 
with the option on the part of the lessee to purchase the 
same at the end of the term, receiving credit for rentals 
previously paid. The contract was held to be a lease and not 
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a conditional sale, although the report does not show be¬ 
tween what parties the action arose. 

In Miller vs. Douglas, 32 Pa. Sup. Ct., 158, decided in 
190t>, an engine was leased for six months, the lessor agree¬ 
ing to issue a bill of sale after all payments of rent had been 
paid. In an action between the lessor and a purchaser from 
the lessee it was held that there was a lease and not a con¬ 
ditional sale, and that the purchaser took no title. 

In Reading Automobile Co. vs. De Haven, 53 Pa. Super. 
(Jt., 344, decided in 1913, an automobile was leased for 
eight months at $320 per month, same to remain the junp- 
erty of lessor, with provision that if lessee should i>ay the 
hire as stipulated the lesj^or would execute a bill of sale for 
$1.00. In an action between the lessor and an execution 
creditor of the lessee the transaction was held to be a loss 
and not a conditional sale. 

In Werley vs. Dunn, 50 Pa. Super Ct., 254, decided in 
1914, a lease was made for a certain term, with a provision 
for return to the lessor at the end of the period, the lessoi 
agreeing to sell to the lessee at the end of the term for a 
named sum, against which payments of rent previously made 
were to be credited. In an action between the lessor and a 
purchaser from the lessee the right of the lessor was held 
to be superior. 

In Grove vs. I^wis, 53 Pa. Super. Ct., 511, decided in 1913, 
a piano was leased for $150, payable in installments during 
the term of the lease, with a provision that the lessee might 
purchase same after all rent had been paid for the additional 
sum of $1.00. In an action between the lessor and an 
execution creditor of the lessee it was held that the execu¬ 
tion creditor had no rights as against the lessor. 
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In Stern vs. Sica, 66 Pa. Super. Ct., 84, decided in 1917, 
the contract involved, under which the appellant was lessor, 
contained the same provisions as those contained in the case 
at bar. In that case a lien was claimed against the auto¬ 
mobile covered by the lease, but the lessor was held entitled 
to the automobile free of lien. 

The learned trial justice based his decision herein on the 
case of Kelly Springfield Road Roller Co. vs. Spyker, 215 
Pa., 332 (R., 5). In that case there was merely an offer to 
lease certain machinery for a certain sum, title to remain in 
the vendor. This was held to be a sale, the court comment¬ 
ing upon the fact that no provision was made for the return 
of the machinery at the expiration of the term, although the 
court said that that was not essential. The case was decided 
in 1906, and several of the cases above cited were decided 
subsequently thereto. 

In Miller vs. Doyle, supra, and Groves vs. Lewis, supra, 
the case was expressly referred to and distinguished. In the 
memorandum of Mr. Chief Justice McCoy upon the motion 
for a new trial a distinction was attempted to be drawn be¬ 
tween the two cases last cited and the case at bar because in 
those cases the additional payment of one dollar was a con¬ 
dition for the execution of the bill of sale, and it was stated 
that in the case at bar the agreement to sell the property 
named as the purchase price the exact total of all of the 
payments (R.,*4). The fact of the matter is that in the case 
at bar the rental stipulated in the lease is $889.75 -j- 
($37.50 X 40) = $2,389.75 (R., 9), whereas the named 
purchase price, in the event of a sale, was $2,390.75 (R., 10). 
It is but fair to add that the attention of the trial court was 
called to this misunderstanding, and in a supplemental 
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memorandum (K., 5) he stated that lie would abide by his 
former decision, since its real basis was the Kelly Spring- 
tield case above referred to. 

In the decision of this court in the case of Columbia 
Phonograph Co, vs. Randolph, 45 App. D. C., 146, a phono¬ 
graph was leased for $100, payable in installments of $10.00 
each, with a provision whereby the lessee might purchase 
the same for $100, receiving credit for payments or rent 
previously made. The contract in that case was held to be 
one of hiring, and not of conditional sale. 

fn Stern vs. Ward, 04 N. .1. li., 279, decided by the New 
Jei*sey Court of Error and Appeals in 1920, wherein the 
plaintiff was the same person as the appellant here and the 
contract was in the same form, it was held to be a lease. 

It is to be noted that the contract in this case, in addition 
to providing for the payment of the additional sum of $1.00 
before title would pass (R., 10), contains the further provi¬ 
sion that the lessee is obliged to surrender the property to 
the lessor at the expiration of the term of the lease (R. 9,11), 
and counsel for the appellant are unable to follow the trial 
court in its attempt to differentiate the case from Stern vs. 
Sica, supra, upon the ground that the contract provided for 
the absolute return of the property on termination of the 
period of the lease, since that is exactly what the contract in 
this case provides. 

The agreement to return the car at the expiration of the 
term of the lease, while important in the construction of the 
transaction as a lease, is not essential. 

Stiles vs. Seaton, supra. 

Enlow vs. Klein, supra. 

Edwards vs. Stranghellan, supra. 




If) 

We submit that even if the contract were to be construed 
according to the laws of the District of Columbia—which 
we do not concede—it would, under the case of Columbia 
Phonograph Co. vs. Randolph, be held to be one of hiring 
and not a conditional sale. 

There has been no expression, either by way of statutory 
enactment or judicial decision, as to the public policy of this 
District in respect of agreements of this kind. They are 
not inherently vicious, and there was no attempt to evade 
the local law. 

3. The Plaintiff Was Entitled To Go To the Jury upon 
Issue of Notice on Part of the Appellee. 

Notwithstanding a thorough search of the decisions of 
the courts of Pennsylvania, we have found no cases which 
hold that a contract of conditional sale is void as to purchasers 
with notice. The evidence of Edward L. Stern (R., 12), 
ante, 5, and of T)eputy Mai‘shal Weaver (R., 13), ante, 6, 
were, we submit, sufficient to raise an issue of fact as to the 
question of notice and entitled the plaintiff to have the case 
submitted to a jury, and this would be so even if the contract 
were to be construed as a conditional sale under Code Section 
547, since that section expressly excepts from its operation 
purchasers with notice. 
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Conclusion. 

In conclusion it is respectfully submitted that the court 
below erred in directing a verdict for the defendant, and that 
the case should be reversed and remanded for a new trial. 

Respectfully submitted, 

MORRIS SIMON, 

LAAVRENCE KOENIGSBERGER, 
EUGENE YOUNG, 

Attorneys for Appellant. 
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ABGUMENT. 

The only assignment of error is that the court below erred 
in directing the jury to return a verdict for the defendant 
Drew. 

The appellee contends and respectfully submits: 

I. That the application and contract should be 

CONSTRUED ACCORDING TO THE LAWS OF THE DISTRICT OF 

Columbia. 

II. That, according to the laws of the District op 
Columbia, the contract is one of conditional sale. 

. III. That a conditional sale contract must be re¬ 
corded IN the District of Columbia in order to be valid 
AGAINST bona fide purchasers without notice. 

IV. If the application and contract are to be con¬ 
strued ACCORDING TO THE LAWS OF THE StATE OF PENN¬ 
SYLVANIA, IT IS A CONDITIONAL SALE CONTRACT. 

V. In Pennsylvania a conditional sale contract is 

VOID AS TO ALL PERSONS NOT PARTIES TO THE CONTRACT. 

I. The application and contract should be con¬ 
strued ACCORDING TO THE LAWS OF THE DISTRICT OF 

Columbia. 

It is quite true that the contract involved in this case states 
that it is to be governed by the laws of Pennsylvania. Grant¬ 
ing for the moment that this stipulation would prevail as 
between the parties to the contract, even though the prop¬ 
erty covered by it were removed to the District of Columbia, 
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it is submitted that the appellee cannot be bound by such 
a stipulation in such a contract to which he is not a party 
and of which he had no notice. It would seem plain, there¬ 
fore, that this provision of the contract is not effective as to 
appellee, and that we must look outside of the contract to 
determine by the laws of which jurisdiction it should be in¬ 
terpreted and construed. 

It is very well settled, where possession of personal prop¬ 
erty is parted with under an instrument which attempts 
to retain title thereto, that if the property is moved to an^ 
other jurisdiction with the knowledge of the person who 
seeks to retain title the laws of the jurisdiction to which the 
property is removed govern as between a party to the instru¬ 
ment and a third person without notice thereof, and that the 
laws of the original jurisdiction should not, by comity, be 
recognized. 

In Hervey vs, Rhode Island Locomotive Works, 93 U. S., 
664; 23 L. ed., 1003, the defendant company in Rhode Island 
delivered to plaintiff in Illinois a locomotive and entered into 
an agreement called a lease. The defendant company knew, 
that the locomotive was to be used in Illinois, according to 
the laws of which State an instrument parting with posses¬ 
sion and attempting to retain title, is void as against third 
persons unless it be recorded. The court held the instrument 
to be a conditional-sale contract and governed by the laws 
of the State of Illinois. The contract, not having been 
recorded, was held to be void as against third parties. 

In Moore vs. Keystone Driller Company, 163 Pac., 1114; 
L. R. A., 1917 D, 940, the Driller Company sold to Moore 
a drilling outfit in Missouri and there had him execute a 
chattel mortgage to secure deferred payments thereon. The 
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outfit was later moved to the State of Idaho, the Driller Com¬ 
pany having knowledge of the removal and giving its con¬ 
sent thereto. After the property was in Idaho, Moore sold 
the same. The usual recording statute was in force in Idaho, 
and in an action in that State it was held that the law of the 
jurisdiction in which the property was situated governed, in 
view of the fact that its removal to that jurisdiction had been 
made with the knowledge and consent of a party to the in¬ 
strument, and not having been recorded there was void as 
against third persons. 

In Jo^es vs. North Pacific Fish Company, 42 Wash., 332; 
84 Pac., 1122; 6 L. R. A. (N. S.), 940, there was involved 
a chattel mortgage on a lot of fish to secure payment of a 
note. It was made and recorded in Alaska. With the 
knowledge and consent of the mortgagee, the fish were re¬ 
moved to the State of Washington. It appears that em¬ 
ployees of the company in the State of Washington came in 
and asserted liens for wages. The mortgagee contended that 
his chattel mortgage was a first lien on the fish. It was held 
that the rule of comity applies only where the removal of 
the property to another jurisdiction is made without the 
knowledge or consent of the mortgagee, and consequently, 
in view of this rule, the mortgage involved in this case was 
held not to be a first lien. 

In Blythe vs. Crump Bros., 28 Texas Civ. App., 327; 66 
S. W., 885, there was involved a mortgage on two mares, 
which were later moved to another jurisdiction with the 
knowledge and consent of the mortgagee. It was held that 
the law of the jurisdiction in which the property was situated 
governed, and the chattel mortgage was held to be ineffective 
as against a purchaser without notice. 
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The instrument involved in the case at bar provided that 
the automobile involved should be removed from the juris¬ 
diction in which the instrument was executed and kept in 
the District of Columbia. The appellant, being a party to 
this instrument, must necessarily have known, and is charged 
with notice, that the automobile was to be removed to another 
jurisdiction and must necessarily have given his consent 
thereto. 

II. According to the law in the District of Colum¬ 
bia, THE CONTRACT IS ONE OF CONDITIONAL SALE. 

In Hervey vs. Rhode Island Locomotive Works, supra, 
there was, as indicated above, before the Supreme Court of 
the United States an instrument purporting to be and called 
a lease which provided for monthly payments until the total 
amount agreed upon was paid in. The instrument provided 
for conveyance of the property upon the payment of the last 
installment. The court held, that this instrument was not 
a lease, as it purported to be, but was a conditional-sale con¬ 
tract. In construing this contract, Mr. Justice Davis, on 
page 1004 (L. ed.), said: 

^Tt was evidently not the intention of the parties 
that this sum should be paid as rent for the use of the 
engine for one year. If so, why agree to sell and 
convey the full title on the payment of the last in¬ 
stallment?^’ 

The appellant appears to lay great stress upon the fact 
that the amount of so-called rent stipulated for in the agree¬ 
ment is $2,389.75, whereas the sum of $2,390.75 was to have 
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been paid in before a conveyance was to have been executed 
by the appellant. That part of the instrument containing 
this provision is as follows: 

“and if upon surrendering the same as aforesaid, the 
i^d rent having been fully paid as herein provided, 
said party of the second part desires to purchase said 
, leased property, said party of the first part agrees to 
sell the same for the sum of twenty-three hundred 
ninety and 75/100 dollars and the amount received 
for the rent of the same shall be applied upon the pur¬ 
chase price of the same at that date.” 

Is it possible that a serious attempt will be made to dis- 
tinguish the Hervy case, wherein the amounts of so-called 
rent exactly equaled the amounts of the so-called purchase 
price, from the case at bar, where the so-called rent is one 
dollar less than the so-called purchase price? We submit that 
this decision is controlling in this jurisdiction, and that if 
the rule, as laid down in that case, of looking to the inten¬ 
tion of the parties is followed by this court the conclusion 
cannot logically be escaped that the instrument involved is 
merely an ineffectual attempt to circumvent the laws of the 
State of Pennsylvania, where a conditional-sale contract is 
void as to third parties, and to retain by an involved com¬ 
plicated instrument an interest in the property which the laws 
of the State of Pennsylvania said should not be retained. 

Two other cases in the Supreme Court likewise hold that, 
regardless of what the parties to the instrument call it, it 
must be interpreted upon its face and by its effect. 

In Straus vs. The Victor Talking Machine Company, 243 
U. S., 490; 61 L. ed., 866, a so-called “license notice” wm 
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held to be an instrument of sale and not a license or a per¬ 
mit to use. 

In Herryford vs. Davis, 102 U. S., 235; 26 L. ed.,‘160, the 
instrument involved was held not to be a lease, but one of sale, 
in that case the court went a step further than it is necessary 
for us to contend here, because the court held that the trans¬ 
action, after finally determining that it was not a lease, was 
not a conditional sale, but an outright sale. There is, how¬ 
ever, a dissenting opinion by Mr. Justice Bradley to the ef¬ 
fect that the instrument is a conditional-sale contract. 

The appellant in his brief cites the case of the Columbia 
Phonograph Company vs. Randolph, 45 App. D. C., 146, 
wherein an instrument was construed by the Court of Ap¬ 
peals to be a lease. Without admitting that the instrument 
involved in that case is similar to the one herein involved, 
it is only necessary to call attention to the fact that there 
the controversy was between the parties to the instrument. 
In this case this action is sought to be maintained as against 
an innocent purchaser without notice. It is submitted, there¬ 
fore, that it is in nowise applicable to the case, at bar and 
necessarily goes out of consideration, leaving the question 
here involved to be governed by the cases hereinabove cited. 

1 *' • 

III. A CONDITIONAL-SALE CONTRACT MUST BE RECORDED 

IN THE District of Columbia to be valid as against 
bona fide purchasers without notice. 

Under this point, it is only necessary to call attehtidn to 
section 547 of the Code, which is as follows: 

^^No conditional sale of chattels in virtue of which 
the property is delivered to the purchaser, but by the 
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terms of which the title is not to pass until the price 
of said chattels is fully paid, where the purchase price 
exceeds one hundred dollars, shall be valid as against 
third persons acquiring title to said property from said 
purchaser without notice of the terms of said sale, 
unless the terms of said sale are reduced to writing 
and signed by the parties thereto and acknowledged 
by the purchaser and recorded in the same manner as 
a chattel mortgage, as hereinabove provided; and said 
writing shall be indexed as if the purctiaser were a 
mortgagor and the seller a mortgagee of such chattels, 
and shall be operative as to third persons without 
actual notice of it from the time of being so recorded.” 

It may also >be appropriate to call the court’s attention 
again to the cases hereinabove cited which hold that where 
property to which title is attempted to be retained is, with 
the knowledge and consent of the party attempting to re¬ 
tain title, removed to a jurisdiction where recording is neces¬ 
sary in order that the instrument may be valid as against 
third purchasers without notice, the instrument must be so 
recorded in accordance with the law of that jurisdiction. 

ly. If the application and contract are to be con¬ 
strued ACCORDING TO THE LAWS OF THE StATE OF PENN¬ 
SYLVANIA, IT IS A CONDITIONAL-SALE CONTRACT AND NOT 
A LEASE. 

In this connection the attention of the court is respectfully 
invited to the instrument in its entirety and the inescapably 
appeirent and studied effort to make this instrument some¬ 
thing that it is not. If this were a lease and if the so-called 
lessees were paying for the use of an automobile week by 
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week, why should the initial payment for the use of the 
automobile for the first week have been $889.75, whereas the 
payment for its use each week thereafter was only $47.50? 
It is true that the language of the instrument provides for 
a surrender of the property, but is it not also true that the 
language immediately following the provisions for such sur¬ 
render (Record, page 10) hereinabove quoted makes such 
surrender a mere pretense and subterfuge, because of the fact 
that upon the payment of one dollEir additional the so-called 
lessee was to obtain title to the automobile, valued at $2,- 
390.75, whereas if he failed to pay the said dollar he would 
receive nothing and be out the amount of $2,389.75? The 
so-called rent paid for the use of the automobile, it is sub¬ 
mitted, is out of all proportion to a charge which would 
actually be made for the bona fide use and hire of such a 
rdachine. 

The fact that the wording of the contract to the effect that 
it is to be considered a contract of renting only and not of 
sale, conditional or otherwise, is in itself sufficient to indicate 
to any one not otherwise made suspicious that the instrument 
is an attempt to mislead the party signing the same and all 
others who should deal with the property involved having 
notice of the same as to their legal rights in the premises. 

Attention is particularly called to the title of the applica¬ 
tion for this automobile, which, by the contract, is made a 
part thereof. The wording is as follows: ^‘Application to 
Auto Transit Company for automobile on time-payment 
plan.’’ This wording in itself should be sufficient, without 
reference to any other wording in the contract, to convince 
the court that it was contemplated by the parties that the 
automobile involved was to be sold on the time-payment 
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plan, and not merely leased or hired. There is no such thing 
as a lease on the “time-payment plan,” and those words, we 
respectfully submit, are never used in connection with any 
other instrument than one in which a sale and present or 
ultimate transfer of title is involved. 

. Such subterfuges as this have been before the Supreme 
Court of Pennsylvania, and in forceful language it has ex¬ 
pressed its contempt for them. In the case of Kelly Spring- 
field Roller Company vs. Spyker, 215 Pa. St., 332 (decided 
in 1906), the court had before it an instrument which was 
denominated a lease. Under this instrument a roller was 
delivered to a partnership known as Mountain & Malone, 
who were to pay $250.00 per month, with the provision that 
after the amount of $2,000 had been paid in the Roller Com¬ 
pany would transfer title. In case of failure to meet monthly 
payments provided for the roller was to be returned to the 
company. It was contended that this was a lease and not a 
conditionabsale contract, but the court held that, although 
the instrument on its face stated that it was a lease, it was a 
conditional-sale contract, and in so doing used the following 
language: 

“It appeared from the testimony that the payments 
provided for equalled in amount the full market price 
of the roller and the manifest purpose of the agree¬ 
ment was to secure the payments of the price of the 
roller by retaining the title after having parted with 
possession. As against creditors this cannot be done.” 

• In the case of Brunswick-Balke Co. vs. Hoover, 98 Pa. St., 
508, the instrument involved was sought to be construed by 
the company in an action against the creditors of the pur- 


chaser as a lease. The instrument was held to be a condi¬ 
tional-sale contract and not a lease, the court stating: 

^There is no principle of law better settled in Penn¬ 
sylvania than that a sale and delivery of personal 
property with an agreement that the ownership shall 
remain in the vendor until the purchase-money is 
paid, enables creditors of the vendee to seize and sell 
the same for the payment of his debts. It would be 
needless labor to cite the numerous cases in which 
this doctrine has been asserted.’^ 

In the case of Farquhar vs. McAlvey, 142 Pa. St., 233, 
certain machinery was delivered under an instrument pro¬ 
viding for payment of certain installments as hire in ad¬ 
vance for the use of the machinery as long as the purchaser 
should retain it, and in case an installment was not paid when 
due the vendor might retake the machinery. It further 
provided that when all the installments were paid the vendee 
should have the right to buy the machinery upon the pay¬ 
ment of the sum of one dollar; otherwise the title was to re¬ 
main in the vendor. The court held this instrument to.be 
a conditional-sale contract and hot a lease. It said: 

^‘This case (referring to Brunsivick-Balke Company 
vs. Hoover, above cited) rules the case under con¬ 
sideration. It is very much like it upon the facts and 
in it the same intent was made to cover up a con¬ 
ditional sale with the disguise of a bailment, a disguise 
too clumsy to have the merit of being clever.*^ 

In the case of Morgan-Gardiner Electric Company vs. 
Brown, 193 Pa. St., 351, a purchaser entered into an agre^ 
ment with the company which recited that the plaintiff had 
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delivered and leased to the purchaser certain machinery, and 
that the purchaser was to retain possession until default in 
monthly payments. The agreement further provided that 
when the payments had been made the company was to exe¬ 
cute a bill of sale to the purchaser. The court held this to 
be a conditional sale and not a lease, stating: 

“The second and third paragraphs simply provide 
th^t the coal company can acquire absolute title and 
ownership of said goods and chattels by paying said 
notes, and if it does not pay said notes and take care 
of the machinery until the time of payments comes 
due, the electric company can enter and repossess 
itself of the goods and chattels. What is this but a 
provision for the enforcement of the payment of the 
purchase money as in a conditional sale? Surely, 
we find in this paragraph no ear marks of a bailment. 
Nowhere in this agreement can we see the least evi¬ 
dence of a bailment, except in the word ^lease,’ 
while, on the other hand, a sale of the property on 
condition that the vendor retain the title as security 
for the payment of the purchase-money is evidenced 
by every paragraph in the agreement and by Exhibit 
and is good between the parties, but void as to 
the creditors of the parties having possession of the 
property.” 

In Stadtfelt vs. Huntsman, 92 Pa. St., 53, the court held 
an instrument purporting to be a lease a conditional-sale 
contract and void as against a hona fide purchaser. 

A number of cases are cited by the appellant in his brief 
•and have been carefully analyzed by us. The following cases 
may be dismissed from consideration, because of the fact 
that they are actions between the so-called lessor and an 
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execution creditor and as such are, of course, not applicable 
here as authority. It would seem to be too well known to 
require citation of authority that a sheriff at an execution 
sale can pass only such title as the debtor himself had and 
does not stand in the same situation as does a hona fide pur¬ 
chaser. 

Crist vs, TCleher, 79 Pa., 290. 

Enlow vs. Klein, 79 Pa., 488. 

Edwards vs. Stranghellan, 105 Pa., 103. 

Qoss Printing Company vs. Jordan, 171 Pa., 474. 

Jones vs. Wands, 1 Pa. Super. Ct., 269. 

Lippincott vs. Scott, 198 Pa., 283. 

Reading Aniomohile Company vs. De Haven, 53 Pa. 

Super. Ct., 344. 

Qrovc vs, Lewis, 53 Pa. Super. Ct., 511. 

In Stiles vs. Seaton, 200 Pa., 114, decided in 1901, the 
action appears to have been between the alleged lessor and a 
mortgagor to whom the lessee appears to have mortgaged the 
property involved. Granting for a moment that the rights 
of a hona fide purchaser are identically similar to the mort¬ 
gagee in this case, it is submitted that the case of Kelley- 
Springfield Roller Company vs. Spyker, supra, is a later ex¬ 
pression of the Supreme Court of the State of Pennsylvania, 
having been decided in 1906. If, therefore, this case is in 
point, it must necessarily have been overruled by the Kelley^ 
Springfield case. 

This leaves the remaining cases cited by the appellant in 
his brief: 

Painter vs. Snyder, 22 Pa. Super. Ct., 603. 

Euwer vs. Qrier, 29 Pa. Super. Ct., 262. 
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Miller vs. Douglas, 32 Pa. Super, Ct., 158, 

Werley vs. Dunn, 56 Pa. Super. Ct., 254. 

Stem vs. Sica, 66 Pa. Super. Ct., 84. 

Granting further, then, for the moment, that the above- 
list^ cases are directly in point, and that the instruments 
interpreted therein are identically or substantially similar to 
the instrument here involved, it is submitted that they are in 
direct conflict with the rule laid down by the Supreme 
Court of the State of Pennsylvania in the Kelley-Springfield 
case and other cases hereinabove cited. The Superior Court, 
which decided the cases last listed above, is inferior in juris¬ 
diction to the Supreme Court of the State of Pennsylvania 
and in some instances an appeal lies thereto. This court 
should, therefore, if this contract is to be construed ac¬ 
cording to the laws of Pennsylvania, consider only the ex¬ 
pressions of the highest State court, if there is any conflict 
of opinion. The Pennsylvania Supreme Court has never 
reversed its stand taken in the Kelley-Springfield case, and it 
is submitted that that decision, being an expression of the 
highest court in the State and never having been reversed or 
overruled, is necessarily the law in that State and should be 
followed by the courts of another jurisdiction in attempting 
to construe an instrument according to its laws. 

There remains to be mentioned the case of Stern vs. Ward, 
94 N. J. L., 279. It is submitted that the expression of 
opinion of a State court in determining the laws of another 
jurisdiction should have but. little weight with the courts 
of a third jurisdiction in a similar attempt, particularly where 
such determination or interpretation is directly in conflict 
with the expression of the highest court of that State. 
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V. In Pennsylvania a conditional-sale contract is 
VOID AS TO A hona fide purchaser without notice. 

This contention is plain from what has been mentioned be¬ 
fore and from cases hereinabove cited. It is likewise admitted 
by the appellant in his brief. 

It is submitted, therefore, that if this contract is to be 
construed according to the laws in force in the District of 
Columbia it should have been recorded in order to have been 

I 

effective against the appellee, and that if it is to be construed 
according to the laws of the State of Pennsylvania it is a 
conditional-sale contract and as such is absolutely void as to 
the appellee. 

ABNER H. FERGUSON, 
WOODSON P. HOUGHTON, 

Attorneys for Appellee. 
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